PROTECTION OF TAIWANESE INVESTORS
UNDER THIRD PARTY BILATERAL
INVESTMENT TREATIES?

— WAYS, MEANS AND LIMITS OF “TREATY
SHOPPING” —

Stephan Wilske™

“I'm learning to fly,
but I ain’t got wings.”

(Tom Petty and the Heartbreakers, Learning to Fly)*

“ Partner, Gleiss Lutz, Stuttgart (Germany); MCIArb, admitted to the New York and German bar as
well as to the U.S. Supreme Court, the U.S. Court of Appeals for the Federal Circuit and the U.S.
Court of Appeals for the Second Circuit; MaTrise en droit, Université d’ Aix-Marseille I, France;
LL.M. (The University of Chicago; Casper Platt Award); Dr. iur (Tibingen); Lecturer at the Uni-
versities of Speyer and Heidelberg as well as at the Dusseldorf International Arbitration School;
Visiting Professor at the National Taiwan University, College of Law (Spring 2010); Advisory
Committee Member of the Swiss Arbitration Academy. Senior Committee Member of the Con-
temporary Asia Arbitration Journal; International Correspondent (Germany) of Revista Romdna de
Arbitraj (Romanian Arbitration Review). Member of the American Law Institute (ALI). This paper
was initially presented at the 2011 International Arbitration Conference on Arbitration and Media-
tion (2 September, 2011), which was hosted by the Chinese Arbitration Association (CAA) and the
Asian Center for WTO & International Health Law and Policy, College of Law, National Taiwan
University and has been slightly updated for publication. Many thanks go to Sarah Ponterlitschek,
Torsten Stirner and Elisa Freiburg for their research assistance, Andreas Heuser and Todd J. Fox
for valuable comments as well as Alexandra Martina-Paitz and Nicole Fuchs for their invaluable
assistance in patiently formatting the work of my various night shifts. For all errors and omissions
the author assumes sole responsibility. The author can be reached at ste-
phan.wilske@gleisslutz.com.



146 4(2) CONTEMP. ASIA ARB. J. 145 [2011

ABSTRACT

This paper deals with whether and to what extent Taiwanese
investors may seek protection of their foreign investment under bi-
lateral investment treaties (BITs) concluded by third parties. After
a description of Taiwan’s current system of bilateral investment
agreements, the author points to the fact that pursuant to the
People’s Republic of China’s “One-China Policy” Taiwan belongs
to the PRC, a position which is not openly contradicted by most of
the PRC'’s current 127 BIT contract partners. Accordingly, the au-
thor concludes that there are no convincing arguments why a Tai-
wanese investor should not be entitled to seek protection under the
PRC’s BITs. In addition, the author discusses classical “treaty
shopping” and outlines ways, means and limits of such “treaty
shopping”. The article concludes that investors who seek proteC-
tion of their investment abroad have more possibilities than simply
relying on the BITs of their own home country, and that in particu-
lar for Taiwanese investors one strategic step of surprising sim-
plicity might be to claim protection under the 127 BITs concluded
by the PRC.
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! “Learning to Fly” is a song by Tom Petty and the Heartbreakers written in 1991 by Tom Petty
and Jeff Lynne for the album “Into the Great Wide Open”.



